showing either that no protected activity occurred or that
the adverse action was in no way motivated by protected
activity.  If an operator cannot rebut the prima facie case
in this matter it may nevertheless affirmatively defend by
proving that (1) it was also motivated by the miner's
unprotected activities, and (2) it would have taken the
adverse action in any event for the unprotected activities
alone.  The operator bears the burden of proof with regard
to the affirmative defense.  Haro v. Maga Copper Co.
4 FMSHRC 1935, 1937 (November 1982).  The ultimate burden
of persuasion does not shift from the complainant.  Robinette,

3 FMSHRC at 818 n. 20.  See also Boich v. FMSHRC, 719.....F._.2d 194

'(6th Cir. 1983} ; and Donovan v. Stafford Construction Co.,
Nos. 83-1566, D.C. Cir. (April 20, 1984) (specifically
approving the Commission's Pasula-Robinette test).  The
Supreme Court has approved the National Labor Relations
Board's virtually identical analysis for discrimination cases
arising under the National Labor Relations Act.  NLRB v.

Transportation Management Corp., ___ U.S. ___, 76 L. Ed. 2d

667 (1983).

On the facts presented in this proceeding, I cannot conclude
that there is any credible evidence to suggest or support
any theory that Mr. Vigne's discharge was in any way connected
with any protected activity on his part.  There is no evidence
of any protected work refusals or retaliation for such activity,
nor is there any evidence that Mr. Vigne made any safety
complaints to mine management, to MSHA, or to any state or
local mining authorities.  The thrust of Mr. Vigne's case
seems to be that when an JYISHA inspector inspected the mine
following a previous "courtesy visit" by another inspector,
Mr. Vigne "cooperated" with the inspector, and pointed out
certain safety infractions to him.  In addition, Mr. Vigne
asserted that when questioned by the inspector as to why
the cited conditions had not been corrected, Mr. Vigne
advised him that he had submitted certain "work orders" to
correct the conditions, but had been unsuccessful.  After
the inspector issued certain citations charging the respondent
with several violations, Mr. Vigne suggests that Mr. Haire
was somehow offended, and retaliated by firing him.

Mr. Vigne conceded that at the time' he was informed that
he was going to be fired, there were no discussions about
any MSHA inspections,' and Mr. Haire never mentioned them.
Mr. Vigne also conceded that even if he had not mentioned
the work orders, Inspector Richardson would have issued the
citations anyway.  Given the fact that the conditions which
prompted the citations issued by Inspector Richardson were
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